significant and welcome developments in the law of the sea that can only strengthen the peaceful order of the oceans. Other scholars question the Arbitral Tribunal's legal reasoning and cast doubt on the contribution that the Awards have made to the development of the law of the sea under the UNCLOS regime.
Regardless of one's position on the arbitral process and its outcome, the Awards have the potential to transform the legal landscape underpinning the South China Sea disputes. It is therefore vital that the significant findings of the Awards and the implications of the Awards for the South China Sea disputes in particular and the law of the sea in general be examined and discussed. To this end, the Centre for International Law, continuing its tradition of contributing to scholarly discussion on the South China Sea disputes, 2 brought together a group of distinguished law of the sea experts on 5-6 January 2017 to discuss key aspects of the Awards. The issues discussed range from jurisdictional issues, historic rights, and the status and entitlement of features in the South China Sea, to the protection of the marine environment. This examination of the Awards from different (and sometimes opposing) lenses facilitates a greater understanding of the legal implications of the Awards and their contribution to the development of the law of the sea.
The following sections provide the background and context necessary to understand the true import of the Awards.
II. THE SOUTH CHINA SEA DISPUTES: AN OVERVIEW
From a legal perspective, there are three related but distinct aspects to the South China Sea disputes: the sovereignty disputes, the maritime entitlement disputes, and the maritime delimitation disputes. These will be elaborated on in the following sections.
over maritime features 3 scattered throughout the South China Sea, aptly described as a 'labyrinth of detached shoals'. 4 The most complicated disputes are over the Spratly Islands, as they involve the greatest number of claimants and maritime features. It has been said that there are over '600 reefs, islets, shoals and rocky protrusions' in the Spratly Islands, 5 although estimates have varied greatly over the years. 6 The sovereignty claims are based on an intricate combination of historical discovery and usage, cession by colonial powers, and effective occupation. 7 The ultimate victor in the territorial sovereignty disputes will be likely determined by customary international law principles on territorial acquisition, developed by international courts and tribunals. However, these sovereignty disputes can be submitted to an international court or tribunal only if both parties agree, a prospect that has always been highly unlikely given that the claimants have much at stake.
Maritime Entitlement Disputes
The second core aspect of the South China Sea disputes relates to maritime entitlement in the South China Sea, an issue governed by UNCLOS. For a more detailed discussion of the competing sovereignty claims, see, among others, Christopher C Joyner, 'The Spratly Islands Dispute: Rethinking the Interplay of Law, Diplomacy and Geopolitics in the South China Sea ' (1998) UNCLOS was adopted after nine arduous years of contentious negotiations and was intended to establish a universal legal order for the oceans to replace the chaotic and uncertain legal regime that previously characterised uses of the ocean. 8 UNCLOS is now almost universally accepted, with 168 parties including the European Union.
9 All of the coastal states in East Asia and Southeast Asia are parties except Cambodia and the Democratic People's Republic of Korea.
UNCLOS gives coastal states the right to claim from baselines 10 drawn along their continental land territory, a 12 NM territorial sea and a 200 NM exclusive economic zone (EEZ). UNCLOS recognises that each coastal state has inherent rights over its continental shelf up to a distance of 200 NM or an extended continental shelf beyond 200 NM, depending on whether the continental shelf meets certain geological and geomorphological requirements.
11 Article 121 of UNCLOS provides that an 'island' is defined as 'a naturally formed area of land, surrounded by water, which is above water at high tide ', 12 and is entitled to all maritime zones afforded to land territory, 13 unless the island is considered a rock, 'which cannot sustain human habitation or economic life of [its] own', in which case, it is entitled to only a 12 NM territorial sea. 14 This is in contrast to a low-tide elevation, which is defined in Article 13 as 'a naturally formed area of land which is surrounded by and above water at low tide but submerged at high tide '. 15 UNCLOS provides that, unlike islands, low-tide elevations are not entitled to maritime zones of their own, although, if located within the 12 NM territorial sea, they can be used as a baseline for measuring the breadth of the territorial sea. 25 Brunei has not made a submission to the CLCS but has submitted preliminary information on the outer limits of its continental shelf in the South China Sea. 26 The Philippines has not made a submission to the CLCS in respect of the South China Sea but has done so in relation to the Benham Rise region in the Pacific, where it also reserved its rights to make other submissions for other areas of continental shelf beyond 200 NM.
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There has been a great deal of uncertainty as to the status of features in the Spratly Islands, namely whether they are islands, which are above water at high tide (governed by Article 121 of UNCLOS), or low-tide elevations, which are submerged at high tide but above water at low tide (governed by Article 13 of UNCLOS), and whether the islands are entitled to the full suite of maritime zones under UNCLOS or are rocks entitled to only a 12 NM territorial sea under Article 121 of UNCLOS. For example, with regard to the Philippines, its Presidential Decree No 1596 of 1978 formally declared the features in the Kalayaan Island Group (KIG) to be subject to the sovereignty of the Philippines and stated that 'the sea-bed, sub-soil, continental margin and air space shall belong and be subject to the sovereignty of the Philippines', which would imply it is claiming a continental shelf from the KIG. See Presidential Decree No 1596 (Philippines) 11 June 1978. It has also been argued that the Philippines' 1978 EEZ legislation can be interpreted to be claiming an EEZ around the KIG, as it states that the 'exclusive economic zone shall extend proceedings in 2013 by the Philippines, it was clear that the Philippines, Malaysia and Vietnam had taken the position that the disputed features in the Spratly Islands, which qualified as high-tide features, were entitled to, at the most, a 12 NM territorial sea, 30 and that their claims to an EEZ/ continental shelf in the South China Sea would be confined to maritime zones claimed from their mainland. 31 Certain aspects of China's claims in the South China Sea have been shrouded in arguably deliberate ambiguity. China has claimed a territorial sea, an EEZ and a continental shelf from its territorial sea baselines.
32 It has declared its straight territorial sea baselines around its mainland coast. With regard to the offshore features in the South China Sea, China has only declared straight baselines in relation to the Paracels but has not as yet done so in relation to the Spratly Islands, although it has stated that it reserves the right to do so at a later date. What then of China's nine-dash line? As is well known, the nine-dash line map was published by the Republic of China in 1948 in the 'Map of the South China Sea Islands'. The nine-dash line initially appeared as 11 interrupted lines drawn in a U-shape around most of the features in the South China Sea and was subsequently modified to nine interrupted lines.
38 Between 1948 and 2009, China did not officially clarify the meaning of the nine-dash line or rely on it in a public document. Some commentators have opined that the nine-dash line map represents the limits of the Chinese territorial claim in the whole area, including the features, the sea, the airspace, the seabed and all the resources contained therein, equivalent to a historic waters claim. Others have argued that the nine-dash line map indicates the extent of the area over which China has some form of historic rights, a conclusion that gains support when one considers that China's 1998 EEZ and Continental Shelf Act states that 'the enjoyment of the historic rights of the PRC shall not be in any way affected by the regulations provided in this law '. 39 Another less extreme interpretation is that China claims sovereignty over all of the islands inside the nine-dash line. 40 In its 2009 note verbale to the UN discussed above, China asserted its sovereignty over the Spratly Islands and adjacent waters and its sovereign rights and jurisdiction in relevant waters, and attached the nine-dash line map. The attachment of the nine-dash map caused some consternation among the Southeast Asian states. Indonesia, for example, highlighted that there has been 'no clear explanation as to the legal basis, the method of drawing and the status of those separated dotted lines'.
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The result is a multitude of competing claims of rights and jurisdiction in the South China Sea from both the mainlands of littoral states and from the offshore features. China, in particular, has been asserting rights and jurisdiction, fishing or issuing oil concessions, or halting the oil exploration and exploitation activities of Southeast Asian states in their EEZ/continental shelf, including Vietnam, the Philippines, Malaysia, Brunei and even Indonesia (traditionally considered a non-claimant state). Indeed, it was China's actions of effectively blocking Filipino fishermen from fishing in Scarborough Shoal (located in the EEZ of the Philippines) that prompted the Philippines to initiate Annex VII arbitral proceedings in 2013. Presumably, China believes it is entitled to undertake these actions, because of a putative EEZ/continental shelf from the offshore features and/or based on the nine-dash line map.
Maritime Delimitation Disputes
The third aspect of the South China Sea disputes is maritime delimitation. In the normal course of events, overlapping claims would be subject to maritime delimitation, which is also governed by UNCLOS. UNCLOS sets out general principles on maritime delimitation in the territorial sea, EEZ and continental shelf, 42 to which international courts and tribunals have given legal flesh over the years by adopting a certain methodology in drawing boundaries. Maritime delimitation in the South China Sea can only be done once sovereignty over the features and the corresponding maritime entitlements have been decided, but even then maritime delimitation is not straightforward. If the Spratly Islands or the features in the Spratly Islands are indeed entitled to an EEZ/continental shelf, the issue would then be what effect should be given to the Spratly Islands vis-à-vis maritime delimitation with the coasts of the mainland of other states. 
III. THE SOUTH CHINA SEA ARBITRATION

UNCLOS Dispute Settlement
As a preliminary matter, it is necessary to understand the elaborate and complex dispute settlement regime established under UNCLOS. The key element in the dispute settlement regime is provided in Section 2 of Part XV of UNCLOS according to which states parties consent in advance to a system of compulsory procedures that will result in a legally binding decision by an international court or arbitral tribunal. The general rule in the UNCLOS dispute settlement regime is that if a dispute arises between two states parties on the interpretation or application of any provision of UNCLOS, and that dispute cannot be resolved by negotiation, either party to the dispute may unilaterally institute proceedings to have the dispute resolved by an international court or arbitral tribunal. 43 The consent of the other party to this procedure for a particular dispute is not required, because the other party effectively gave its consent to these procedures when it became a party to UNCLOS.
There are, however, some conditions, limitations and exceptions to the applicability of UNCLOS compulsory dispute settlement entailing binding decisions. First, the dispute settlement procedures in UNCLOS apply only to disputes concerning the interpretation or application of the provisions of UNCLOS. 44 As UNCLOS has no provisions setting out how to determine which state has the better sovereignty claim over a disputed island, the dispute settlement regime in UNCLOS cannot be invoked to resolve such disputes. Second, the procedural requirements set out in Section 1 of Part XV must be met before the compulsory procedures entailing binding decisions in Section 2 can be instituted. 45 This includes an obligation for the parties to exchange views and attempt to resolve their disputes by another peaceful means. Third, UNCLOS provides that states parties may make a formal declaration to the United Nations Secretary-General stating that they do not accept the system of compulsory procedures entailing binding decisions for certain categories of disputes. 46 The categories include disputes on the provisions on the delimitation of maritime boundaries or provisions involving historic bays or titles, disputes on military activities, and disputes on certain law Downloaded from Elgar Online at 07/04/2019 11:08:55AM via free access enforcement activities. 47 Fourth, UNCLOS provides that certain disputes relating to the exercise by a coastal state of rights and jurisdiction over fisheries and marine scientific research in its EEZ are not subject to the compulsory binding procedures in Section 2 of Part XV. 48 Section 2 of Part XV provides that states parties can elect in advance to indicate whether they prefer to have their disputes heard before the International Court of Justice, the International Tribunal for the Law of the Sea (ITLOS) or an arbitral tribunal. When the parties to a dispute have not chosen the same forum or have not indicated a choice, UNCLOS provides that a dispute will be heard by an arbitral tribunal established under Annex VII of UNCLOS. 49 Article 3 of UNCLOS Annex VII provides for the constitution of the arbitral tribunal, unless the parties otherwise agree. The tribunal is to consist of five members. The party instituting the proceedings appoints one arbitrator when it institutes the proceedings. The other party then has 30 days to appoint its arbitrator. The remaining three arbitrators are to be appointed by agreement between the parties, and one of these three will be the president of the tribunal. The President of ITLOS shall make the necessary appointments if the parties fail to do so.
If one of the parties to the dispute believes that the court or tribunal has no jurisdiction to hear the dispute for any of the above reasons, it can raise an objection to the jurisdiction of the tribunal. It is the court or arbitral tribunal that finally decides whether it has jurisdiction, not the state that is challenging jurisdiction. This is consistent with the general principle of law known as the doctrine of competence de la competence, whereby a court or arbitral tribunal must have the power to determine its own jurisdiction, so that the procedures of peaceful dispute resolution cannot be unilaterally blocked each time a party raises a challenge to the jurisdiction of that tribunal.
To prevent a state party from unilaterally frustrating the peaceful dispute resolution procedures of UNCLOS, Article 9 of Annex VII provides that if one of the parties to the dispute does not appear before the arbitral tribunal or fails to defend its case, the other party may request the tribunal to continue the proceedings and make an award. Before making an award, the arbitral tribunal must satisfy itself that two requirements have been met. First, it must be satisfied that it has jurisdiction over the dispute. Second, it must be satisfied that the claim is well founded in fact and in law. If the arbitral tribunal decides that these two requirements are met, it can issue an award, and the award will be binding on the state that has elected not to appear. The decision rendered by a court or tribunal having jurisdiction is final and must be complied with by all the parties to the dispute.
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The South China Sea Arbitral Process
On 22 January 2013, the Philippines initiated compulsory arbitration against China under Annex VII of UNCLOS. The Philippines characterised its claims as one of maritime entitlement and denied any connection to disputed sovereignty over the Spratly Islands or delimitation. 51 The Philippines claimed that: (i) China's claims based on 'historic rights' encompassed within its nine-dash line were inconsistent with UNCLOS; (ii) certain features occupied by China were either low-tide elevations not subject to sovereignty claims and incapable of generating maritime zones, or rocks entitled to only a 12 NM territorial sea; (iii) China had interfered with the exercise of the Philippines' sovereign rights and freedoms in its EEZ including carrying out fishing activities and land reclamation activities, which harmed the marine environment; and (iv) certain actions by China during the arbitral dispute constituted an aggravation of the dispute.
The Philippines appointed Rüdiger Wolfrum, a judge (at that time) on ITLOS, to serve as its arbitrator. On 19 February 2013, China presented the Philippines with a diplomatic note in which it described its position on the South China Sea issues and rejected the Philippines' Notification and Statement of Claim.
52 Thereafter China's policy was one of nonappearance and non-participation in the case.
Article 3 of Annex VII provides that if the other party fails to appoint its arbitrator or if the two parties cannot agree on the remaining three arbitrators, the party initiating the case may request the President of ITLOS to make the remaining appointments from the 54 setting out the position of the Chinese Government on why the Arbitral Tribunal had no jurisdiction in the case. As a result of this, the Arbitral Tribunal requested the Philippines to make a supplemental written submission. The Arbitral Tribunal also decided to treat China's communications, including its Position Paper, as constituting objections to its jurisdiction. The Arbitral Tribunal then decided to bifurcate the case and hold a separate hearing on jurisdiction and admissibility, 55 which gave China another opportunity to formally present its views on jurisdiction to the Arbitral Tribunal. China did not, however, participate in the oral hearings.
On 29 October 2015, the Arbitral Tribunal issued its Award on Jurisdiction and Admissibility, in which it addressed the issues of jurisdiction raised in China's Position Paper, as well as other issues of jurisdiction that members of the Arbitral Tribunal had requested the Philippines to address in its supplemental written submission and in the oral hearings. In late November 2015, oral hearings were held on the merits and the remaining issues of jurisdiction. On 12 July 2016, the Arbitral Tribunal issued its Final Award.
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Final Award (n 51) para 31. 
The Awards: A Brief Overview
In the Award on Jurisdiction and Admissibility, the Arbitral Tribunal unanimously found that the Philippines' submissions reflect disputes with China concerning the interpretation or application of UNCLOS. The Arbitral Tribunal unanimously rejected the arguments China made in its Position Paper that the dispute was about sovereignty over the islands in the South China Sea. The Arbitral Tribunal held that the preconditions to the exercise of the Tribunal's jurisdiction were met, as the 2002 China-ASEAN Declaration on the Conduct of Parties in the South China Sea does not constitute an agreement precluding the Tribunal's jurisdiction and that the parties had exchanged views regarding the settlement of their dispute. Further, the Arbitral Tribunal found that there is no indispensable third party to the proceedings that would bar its jurisdiction. With regard to the exceptions and limitations set out in Articles 297 and 298 of UNCLOS, the Arbitral Tribunal considered whether these limitations and exceptions were, in some cases, linked to the merits of the claims. Accordingly, the Arbitral Tribunal concluded that it had jurisdiction with respect to seven of the Philippines' Submissions, but its jurisdiction with respect to seven other Submissions needed to be considered in conjunction with the merits.
The Final Award, in many ways, was a resounding victory for the Philippines. First, with regard to the Philippines' claim on historic rights and the nine-dash line, the Arbitral Tribunal found that UNCLOS comprehensively allocates rights to maritime areas and that protections for pre-existing rights to resources are considered but not adopted. Thus, to the extent that China might have had historic rights to resources in the waters of the South China Sea, such rights are extinguished to the extent that they are incompatible with the EEZ regime under UNCLOS. Although the fishermen of China and other states had historically made use of the islands, there is no evidence that China had exercised exclusive control over the waters or their resources. There is therefore no legal basis for China to claim historic rights to resources within the sea areas falling within the nine-dash line.
Second, with regard to the status of features, the Arbitral Tribunal made a factual determination on whether certain selected features are above water at high tide and thus are islands capable of being subject to sovereignty claims and generating maritime zones, or below water at high tide and thus are low-tide elevations, incapable of being subject to sovereignty claims and generating no maritime zones. The Arbitral Tribunal then addressed the issue of whether the features that they determined are islands entitled to the full suite of maritime zones under Article 121(2) or rocks entitled to only a 12 NM territorial sea under Article 121(3). This required an interpretation of Article 121(3) and the meaning of the clause 'cannot sustain human habitation or an economic life of their own', the first time that an international court or tribunal has undertaken this exercise. The Arbitral Tribunal concluded that this provision depends upon the objective capacity of a feature, in its natural condition, to sustain either a stable community of people or an economic activity that is not dependent on external resources or is purely extractive in nature. In this regard, the Arbitral Tribunal found that the Spratly Islands were historically used by small groups of fishermen and that the set-up of several Japanese fishing and guano enterprises was attempted, but these extractive activities do not constitute inhabitation by a stable community. On this basis, the Arbitral Tribunal concluded that none of the islands (features above water at high tide) in the Spratly Islands (not just the features that were the subject of the Philippines' proceedings) are fully entitled islands. Therefore all are entitled to only a 12 NM territorial sea. Further, the Spratly Islands cannot generate maritime zones as a unit. Because each island is entitled to only a 12 NM territorial sea, the Arbitral Tribunal found that it could, without delimiting a boundary, declare that certain areas are within the EEZ of the Philippines, as those areas are not overlapped by any possible entitlement of China.
Third, with regard to the lawfulness of China's actions in the South China Sea, the Arbitral Tribunal found that China had violated the Philippines' sovereign rights in its EEZ by interfering with Philippine fishing and oil and gas exploration, constructing artificial islands, and failing to prevent Chinese fishermen from fishing in the zone. Notably, the Arbitral Tribunal also held that fishermen from the Philippines, as well as China, also had traditional fishing rights at Scarborough Shoal and that China had interfered with those rights in restricting access. In addition, the Arbitral Tribunal found that China had breached its obligations to protect the marine environment in the South China Sea through its land-reclamation activities on seven features in the Spratly Islands and for failing to prevent the actions of its nationals who harvested endangered species on a substantial scale in the South China Sea.
Fourth, the Arbitral Tribunal found that China's large-scale land reclamation activities are incompatible with the obligations of states during dispute resolution proceedings, although the Tribunal was aware that it lacked jurisdiction to consider whether the activities of Chinese naval and law enforcement vessels in Second Thomas Shoal were an aggravation of the dispute between the parties, because military activities are excluded by Article 298 from compulsory dispute settlement. In Chapter 3 Stuart Kaye looks at the principle of the indispensability of third parties and discusses how the Arbitral Tribunal chose to deal with the potential maritime jurisdiction of features of other states and decided not to apply the indispensable third party rule to restrict its jurisdiction over certain aspects of the Final Award. In Chapter 4 Tara Davenport discusses the procedural aspects of the case, in light of Chinese critiques that the conduct of the arbitration undermined the procedural legitimacy of the Final Award. Part II of the book explores the Arbitral Tribunal's findings on the status of offshore features and maritime entitlements. In Chapter 5 Clive Symmons analyses the Arbitral Tribunal's findings on the nine-dash line and the implications for historic rights under UNCLOS. In Chapter 6 Youna Lyons et al discuss the methodology employed by the Arbitral Tribunal in determining whether a feature is a low-tide elevation within Article 13 or a high-tide feature within Article 121(1) of UNCLOS, whether such methodology should be applied to the remaining Spratly Island features not discussed by the Arbitral Tribunal, and what this means for the development of international law on this issue. Chapter 7 by Erik Franckx and Chapter 8 by Myron Nordquist offer two different perspectives on the Arbitral Tribunal's interpretation and application of Article 121(3) on whether a feature is a rock incapable of sustaining human habitation or an economic life of its own. In Chapter 9 J Ashley Roach examines the issues relating to artificial islands. Part III contains Chapter 10 by Nilüfer Oral and Chapter 11 by J Ashley Roach, which discuss from different angles the implications of the Final Award for the protection of the marine environment. The book ends with a concluding chapter on the implication of the case for the South China Sea disputes and dispute settlement under UNCLOS. The views expressed in each chapter are those of the contributors and do not reflect those of the Editors, the Centre for International Law or the National University of Singapore. We believe the robust discussion in each chapter is an invaluable contribution to the ongoing discussion on the South China Sea Arbitration.
